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Overdraft Protection

Hidden Litigation Risks of Overdraft Programs

Overview 

 Overdraft Protection Terminology

 Review Existing Requirements

Truth in Savings; Regulation E

 Class Action Lawsuits
 Main Allegations

 Preventive Actions

 Best Practices to Reduce Risk
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Background

 Different Terminology Used by CUs

 Courtesy Pay

 Overdraft Privilege

 Overdraft Protection

 Basic Feature: Credit union pays a 
transaction even though member does 
not have available funds
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Transfer versus Protection

 Overdraft Transfer is when the CU 
transfers funds from another account or 
a line of credit (many CUs charge a fee)
 Ex: Savings account; LOC; credit card

 Overdraft Protection/Privilege is when the 
CU charges a fee for paying an item and 
taking the checking account into the negative
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Truth in Savings – 12 CFR 707.11

 Must disclose on each periodic statement

 Total Overdraft Fees

 Total Returned Item Fees

 Must disclose Fees in the Period and YTD

 Fees for transferring funds are excluded
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Truth in Savings – 12 CFR 707.11

 Describing CU’s overdraft program to reduce 
litigation and UDAAP risks may be “advertisements”

 Advertising Requirements – 12 CFR 707.11(b)(1)

(b) Advertising disclosures for overdraft services—(1) Disclosures. Except as provided in 
paragraphs (b)(2),(b)(3), and (b)(4) of this section, any advertisement promoting the 
payment of overdrafts must disclose in a clear and conspicuous manner:

(i) The fee or fees for the payment of each overdraft;

(ii) The categories of transactions for which a fee for paying an overdraft may be imposed;

(iii) The time period by which the member must repay or cover any overdraft; and

(iv) The circumstances under which the credit union will not pay an overdraft.
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Regulation E – 12 CFR 1005.17

 Special Rules for ATM and One‐Time 
Debit Card Transactions

Must obtain an Opt‐In from members
No Opt‐In = No Fee

CU can pay the transaction, just no fee
 Example: “Force Pay” transactions

Overdraft Transfer options (savings, LOC, 
credit card) are excluded from 1005.17
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Regulation E – 12 CFR 1005.17

 Opt‐In Procedure

1. Provide Disclosure of Overdraft Services

2. Provide Reasonable Opportunity to Opt‐In

3. Obtain Member’s Affirmative Consent

4. Provide Confirmation – including the 
Member’s Right to Revoke their Consent

 Use Model Form A‐9 for Disclosure
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Regulation E – 12 CFR 1005.17
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Regulation E – 12 CFR 1005.17
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Class Action Lawsuits

11

www.creditunionclassaction.com
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Class Action Lawsuits
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www.creditunionclassaction.com
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Class Action Lawsuits

 Main Allegations

 Charged an overdraft fee when the 
actual/ledger balance was positive

 Fee was charged based on available balance

 Lack of details explaining holds on funds

 Check deposits and funds availability

 Debit card transactions and authorization 
holds for “signature” transactions
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Class Action Lawsuits

 Main Allegations

 Not based on legal or regulatory violation
 But do contain claims of violating Reg E and EFTA

 Breach of contract claims as well

 Allegations similar to an UDAAP claim

 Claims related to lack of transparency

 Best preventive action for CUs?

 Update overdraft materials to clarify the 
“how” and “when” of CU’s program
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Class Action Lawsuits

 Preventive Actions

 Review overdraft disclosure

 Review membership agreement

 Review website materials

 Review account opening materials

 Ensure consistency of all information

 Enhance with more details

 Examples and FAQs
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Class Action Lawsuits

 Add information to credit union’s website

 Explanation of overdraft options

 Alternative options and opt‐out reminder

 Available Balance versus Actual Balance

 Examples of when a fee would be charged

 Discussion of posting order

 Frequently‐asked‐questions

 Debit card authorization holds
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Sample Language

Understanding Your Account Balance for Overdrafts

Your checking account has two kinds of balances: the 
“actual” balance and the “available” balance. We use 
your available balance when determining whether a 
transaction will cause your account to overdraw and 
for charging overdraft fees. You can review both 
balances when you review your account online, at an 
ATM, by phone or at a branch.
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CFPB Overdraft Reports/Research
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CFPB Overdraft Reports/Research
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Supervisory Highlights – Winter 2015
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Supervisory Highlights – Winter 2015
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Federal Reserve – Supervisory Bulletin
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 For example, the Federal Reserve has cited an unfair or deceptive practice 
based on a certain overdraft processing methodology applied to point of 
sale (POS), signature‐based transactions. In effect, the UDAP violation 
occurred when a bank imposed overdraft fees on POS transactions based 
on insufficient funds in the account's available balance at the time of 
posting, even though the bank had previously authorized the transaction 
based on sufficient funds in the account's available balance when the 
consumer entered into the transaction. There can be a delay of one to a 
few days between the authorizing and posting of a POS transaction, during 
which time the account's available balance may have decreased and the 
POS transaction could exceed the account's available balance at the time 
of posting. Charging an overdraft fee on the POS transaction in this 
circumstance was found to violate section 5 of the FTC Act.

 https://www.federalreserve.gov/publications/2018‐july‐consumer‐compliance‐supervision‐bulletin.htm



Interagency Webinar – 2016 
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Interagency Webinar – 2016 
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Bank of  America
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 $66 million settlement

 Extended overdraft fees

 Charged additional $35 fee after 5 days

 Allegation that “fee” was actually “interest”

BCFP Settles with TCF Bank
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 Allegations related to overdraft marketing

 Claims of deceptive actions related to opt‐in consent



Best Practices to Reduce Risks

 Inform Members of Alternatives to Overdraft

 Line of credit; overdraft transfer [e.g. add to notices]

 Explain the overdraft priority (and whether members can 
request an alternative process)

 Review CU’s “Heavy Hitters”

 Reach out to discuss alternatives

 If necessary, remove overdraft protection services

 Consider Fee Caps, De Minimis or Forgiveness

 Be sure to add into Regulation E Opt‐In form
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Best Practices to Reduce Risks

 Overdraft Practices  Risk Management

 Compliance, legal and reputation risk
 Review TISA periodic statement disclosures

 Review Regulation E opt‐in procedures

 Explain overdraft protection options

 Explain how CU’s overdraft options work

 Details and FAQs on CU’s website

 Inform members of Available Balance

 Actual Balance versus Available Balance; authorization holds

 Reduce your odds of being a class action target

28
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Overdraft Protection

QUESTIONS?

Overdraft Protection Resources

 CFPB White Paper (June 2013)
 http://files.consumerfinance.gov/f/201306_cfpb_whitepaper_overdraft‐practices.pdf

 Overdraft Report (July 2014)
 http://files.consumerfinance.gov/f/201407_cfpb_report_data‐point_overdrafts.pdf

 Winter 2015 Supervisory Highlights (starting on Page 8 of the PDF)
 http://files.consumerfinance.gov/f/201503_cfpb_supervisory‐highlights‐winter‐2015.pdf

 Industry Articles on Class Action Lawsuits
 http://www.cutoday.info/THE‐feature/Class‐Action‐Lawsuits‐Target‐CU‐Overdraft‐Programs

 http://www.cutimes.com/2016/01/05/12‐credit‐unions‐face‐overdraft‐suits

 https://www.nafcu.org/compliance‐blog/special‐edition‐overdraft‐litigation‐risk

 Interagency Webinar – 2016 
 https://consumercomplianceoutlook.org/outlook‐live/2016/interagency‐

overdraft‐services‐consumer‐compliance‐discussion/
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